
1 
c ”- 

< .  

THE COMPTROLLER OENERAL 
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MATTER OF: T r i - S t a t e s  S e r v i c e  Company 

DIGEST: 

1. The award of a c o n t r a c t  c a n n o t  be set a s ide  a t  
t h e  i n s i s t e n c e  o f  t h e  c o n t r a c t o r  on  t h e  g round  
t h a t  i t  w a s  n o t  e n t i t l e d  to  award s i n c e  i t  was 
n o n r e s p o n s i b l e .  T h i s  is a g round  a v a i l a b l e  to  
t h o s e  i n j u r e d  by  award a c t i o n ,  n o t  to  t h e  
pa r ty  whi$h b e n e f i t s  by it. 

2. An a l l e g a t i o n  t h a t  t h e  IFB is  d e f e c t i v e ,  b a s e d  
o n  t h e  l a n g u a g e  of t h e  I F B ,  is u n t i m e l y  when 
f i l e d  a t  GAO a p p r o x i m a t e l y  1 y e a r  a f t e r  b i d  
o p e n i n g .  See 4 C.F.R.  S 2 1 . 2 ( b ) ( l )  ( 1 9 8 2 ) .  

3 .  GAO w i l l  n o t  c o n s i d e r  c o n t r a c t o r ’ s  r e q u e s t  f o r  
r e s c i s s i o n  of i t s  c o n t r a c t  d u e  t o  m i s t a k e  i n  
b i d  a l l e g e d  a f t e r  award ,  s i n c e  r e q u e s t  
c o n s t i t u t e s  claim “ r e l a t i n g  t o ”  c o n t r a c t  
w h i c h ,  i n  a c c o r d a n c e  w i t h  C o n t r a c t  D i s p u t e s  
A c t  of 1978 ,  m u s t  be f i l e d  w i t h  c o n t r a c t i n g  
o f f i c e r  . 

4 .  Whether  t o  e x e r c i s e  a n  o p t i o n  is  a mat te r  of 
c o n t r a c t  a d m i n i s t r a t i o n  o u t s i d e  t h e  ambit o f  
t h e  Bid P r o t e s t  P r o c e d u r e s .  

T r i - S t a t e s  S e r v i c e  Company ( T r i - S t a t e s )  p r o t e s t s  t h e  
Depar tmen t  of t h e  Army’s (Army) November 20 ,  1 9 8 1 ,  award t o  
T r i - S t a t e s  of c o n t r a c t  N o .  DAKF40-82-C-0180 f o r  t h e  
o p e r a t i o n  o f  t h e  t e x t i l e  repa i r  f a c i l i t y  a t  F o r t  B r a g g ,  
N o r t h  C a r o l i n a .  

Based  on  t h e  f o l l o w i n g ,  w e  d i s m i s s  t h e  protest. 
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E s s e n t i a l l y ,  T r i - S t a t e s  c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  ( C O )  made a f r a u d u l e n t  a f f i r m a t i v e  d e t e r m i n a t i o n  o f  
r e s p o n s i b i l i t y  because Tr i -S ta t e s  was n o t  r e s p o n s i b l e  and 
u n a b l e  t o  p e r f o r m  t h e  s e r v i c e s  a s  s p e c i f i e d  i n  i t s  b i d .  
A d d i t i o n a l l y ,  T r i -S ta t e s  a r g u e s  t h a t  t h e  s o l i c i t a t i o n  was 
d e f e c t i v e  and t h a t  is a n  a d d i t i o n a l  r e a s o n  why t h e  award was 
i l l e g a l .  F u r t h e r m o r e ,  T r i - S t a t e s  s u b m i t s  t h a t  i t  made a 
m i s t a k e  i n  t h e  v e r i f i c a t i o n  o f  t h e  correctness o f  i t s  b i d  
and t h a t  t h e  CO was aware o f  t h e  m i s t a k e .  I t  i s . T r i - S t a t e s '  
b e l i e f  t h a t  t h e  c o n t r a c t  s h o u l d  be r e s c i n d e d .  T r i -S ta t e s  
a l so  a r g u e s  t h a t  t h e  Army s h o u l d  n o t  e x e r c i s e  t h e  o p t i o n  of 
t h e  c o n t r a c t .  

I n  r e g a r d  to  Tr i -S ta t e s  argument  t h a t  i t  is 
n o n r e s p o n s i b l e ,  w e  h e l d  i n  49 Comp. Gen. 761  ( 1 9 7 0 )  t h a t  t h e  
award of a c o n t r a c t  c a n n o t  be se t  a s i d e  a t  t h e  i n s i s t e n c e  
o f  t h e  c o n t r a c t o r  o n  t h e  ground t h a t  i t  was n o t  e n t i t l e d  to  
t h e  award, T h i s  is  a ground a v a i l a b l e  o n l y  to  t h o s e  i n j u r e d  
by t h e  award ac t ion  b e c a u s e  t h e y  c o n t e n d  a n  improper  award 
d e p r i v e d  them o f  t h e  award t o  w h i c h  t h e y  were e n t i t l e d .  49 
Comp. Gen. ,  s u p r a ,  a t  764 .  S i n c e  T r i - S t a t e s  was t h e  
awardee, t h i s  ground is  n o t  a v a i l a b l e  t o  it. T h e r e f o r e ,  
t h i s  a s p e c t  of T r i - S t a t e s '  p ro tes t  is  d i s m i s s e d .  

-- 

With r e s p e c t  t o  Tr i -S ta t e s '  a l l e g a t i o n  t h a t  t h e  
s o l i c i t a t i o n  was d e f e c t i v e  and i t s  q u e s t i o n i n g  o f  t h e  C O ' s  
c o n d u c t  d u r i n g  t h e  a f f i r m a t i v e  d e t e r m i n a t i o n  o f  
r e s p o n s i b i l i t y ,  w e  f i n d  b o t h  to  be u n t i m e l y .  Our B i d  
P r o t e s t  Procedures, 4 C.F.R. p a r t  21 ( 1 9 8 2 ) ,  require t h a t  a 
p r o t e s t  based  upon a l l e g e d  i m p r o p r i e t i e s  i n  a n  I F B  which are  
a p p a r e n t  p r i o r  t o  b i d  o p e n i n g  be f i l e d  p r i o r  to  b i d  
o p e n i n g .  4 C.F.R. S 2 1 . 2 ( b ) ( l )  ( 1 9 8 2 ) .  

T r i -S ta t e s '  a r g u m e n t s  c o n c e r n i n g  t h e  d e f e c t i v e n e s s  o f  
t h e  IFB are e s s e n t i a l l y  based  on t h e  l anguage  of t h e  I F B .  
T h e r e f o r e ,  t h i s  a s p e c t  o f  t h e  p r o t e s t  s h o u l d  have been  f i l e d  
p r ior  t o  t h e  Augus t  18 ,  1981 ,  b i d  o p e n i n g .  However, i t  was 
n o t  f i l e d  u n t i l  Augus t  1 0 ,  1982,  and is  u n t i m e l y .  

W e  a l so  d e c l i n e  t o  c o n s i d e r  T r i - S t a t e s '  a rgument  t h a t  
because o f  a m i s t a k e  i n  t h e  v e r i f i c a t i o n  o f  i t s  b i d  and t h e  
CO's awareness o f  t h e  m i s t a k e ,  i t s  c o n t r a c t  s h o u l d  b e  
r e s c i n d e d .  Our O f f i c e  g e n e r a l l y  does n o t  c o n s i d e r  mat ters  
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w h i c h  are for  r e s o l u t i o n  by a c o n t r a c t i n g  o f f i c e r  u n d e r  t h e  
Disputes c l a u s e  of a Governmen t  c o n t r a c t .  See, e.g. ,  
C o n s o l i d a t e d  M a i n t e n a n c e  Company, 8-197009,  December 1 9 ,  
1979, 79-2 CPD 426 .  The C o n t r a c t  D i s p u t e s  A c t  of 1 9 7 8 ,  4 1  
U . S . C .  S S  601-613 (Supp. 111, 1 9 7 9 ) ,  r e q u i r e s  t h a t  a l l  
claims " r e l a t i n g  to"  a c o n t r a c t  b e  f i l e d  w i t h  t h e  
c o n t r a c t i n g  o f f i c e r  f o r  a d e c i s i o n .  4 1  U.S .C.  S 6 0 5 ( a ) .  
S p e c i f i c a l l y ,  w e  h a v e  h e l d  t h a t  m i s t a k e  claims a l l e g e d  a f t e r  
award, a s  here ,  are o n e s  r e l a t i n g  t o  a c o n t r a c t  a n d  s h o u l d  
be processed i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  act .  
B r o k e n  L a n c e  E n t e r p r i s e s ,  B-202085,  A u g u s t  2 1 ,  1981 ,  81-2 
CPD 1 6 4 .  I n  t h i s  c o n n e c t i o n ,  w e  n o t e  t h a t  by l e t t e r  dated 
May 2 8 ,  1 9 8 2 ,  Tr i -S ta tes  made s u c h  a claim to  t h e  CO. 

Tr i -States '  f i n a l  a r g u m e n t  c o n c e r n i n g  t h e  e x e r c i s e  of 

- -  

* 

t h e  o p t i o n  is n o t  fo r  c o n s i d e r a t i o n  by o u r  O f f i c e .  The 
d e c i s i o n  w h e t h e r  to  e x e r c i s e  a n  o p t i o n  i s  a matter o f  
c o n t r a c t  a d m i n i s t r a t i o n  o u t s i d e  t h e  ambi t  o f  o u r  B i d  Protest  
P r o c e d u r e s .  Oscar H o l m e s  & S o n s  T r u c k i n g  Company, I n c . ,  
B-197080, J a n u a r y  1 5 ,  1980, 80-1  CPD 47. 

The protes t  is dismissed.  

A c t i n g  G e n e r a l  C o u n s e l  




